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I. PETITION FOR WRIT OF MANDAMUS 

Richard “Ricky” E. Hines (“Petitioner”) respectfully petitions this court to issue a writ of 

mandamus directing the North Carolina State Board of Elections and Ethics Enforcement 

(“Respondent” or “State Board of Elections”), by its Executive Director, to notify the Pitt County 

Board of Elections (“County Board”) that because no protest was filed relating to the conduct of 

the November 7, 2017 Winterville municipal election and the conditions for issuance of 

certificate of election have been meet, and, indeed, such a certificate has been issued by the 

County Board to Petitioner, the County Board should retract its unauthorized revocation of that 

certification and take all steps necessary to ensure that Petitioner is promptly seated on the 

Winterville Town Council. 

 In support of his request for a Writ of Mandamus, Petitioner shows the following: 

FACTUAL BACKGROUND 

 The election for Winterville Town Council, a municipality entirely within Pitt County, 

was held on November 7, 2017, and the canvassing of votes occurred on Friday, November 17, 
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2017. Following canvass, Petitioner was declared to have defeated incumbent John Hill by one 

vote.  That weekend, November 18-19, Mr. Hill and others, including former Republican state 

senator and current Winterville Councilman Tony Moore, discovered that a street that was 

eventually to be annexed into the town of Winterville, but was not yet within the town limits, had 

been improperly geocoded and ten voters on that street had been given ballots to vote in the 

municipal election even though their residences were not yet part of the town.  Mr. Hill and 

others brought this to the attention of the County Board of Elections over that weekend.  The 

County Board confirmed the geocoding error over the weekend, and ascertained that of those ten 

voters, four voters cast retrievable ballots during early voting and six voters cast ballots on 

Election Day, and those ballots were not retrievable. See Ex. 1, Councilman won’t contest 

Winterville race where some people improperly voted, WITN, (Nov. 20, 2017), 

http://www.witn.com/content/news/Some-people-voted-in-Winterville-Council-race-that-

shouldnt-have-458943873.html; see also, Ex. 2 (Facebook Postings of Councilman John Hill and 

Councilman Tony Moore) 

On Friday, November 17, Mr. Hill timely requested and was granted a recount of the 

ballots pursuant to § 163-182.7(b) (“a candidate shall have the right to demand a recount of the 

votes if the difference between the votes for that candidate and the votes for a prevailing 

candidate is not more than one percent (1%) of the total votes cast in the ballot item….the 

demand for a recount must be made in writing and must be received by the county board of 

elections by 5:00 PM on the first business day after the canvass”). A recount occurred on 

November 21, 2017, with the same result: Richard Hines defeating incumbent John Hill by one 

vote. 
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News coverage of the canvass and the recount established that the inadvertent geocoding 

error was not in secret, and because of the recount, Mr. Hill had until Wednesday, November 22, 

2017, to file a protest under the extended administrative deadline for such a protest. 08 NCAC 09 

.0106(i) (“Any candidate shall have the right to file an election protest within 24 hours after a 

recount or by noon of the next business day of the county board office, whichever is later”).  Mr. 

Hill was quoted widely in news coverage and on his Facebook page explaining the reason he 

considered and declined to file an election protest.  See Ex. 3, Seth Thomas Gulledge, Winterville 

council seat remains in question, The Daily Reflector, (Nov. 21, 2017), 

http://www.reflector.com/News/2017/11/21/Winterville-Recount.html. But any citizen residing 

in Winterville had the right to file a protest by 5:00 PM on the second business day after the 

county board as completed its canvass and declared its results.  N.C. Gen. Stat. § 163-182.9(a) 

and (b)(4)(c).  That is, there had been substantial news coverage and Facebook posts relating to 

the geocoding issues before the deadline for any citizen in the town (beyond just the candidate’s 

extended deadline) to file a protest on Tuesday November 21.  No such protest was filed.   

 Pursuant to statute, because there was no protest pending, the Chair of the Pitt County 

Board of Elections, Patrick Nelson, timely issued a certificate of election to Mr. Hines on 

November 27, 2017. N.C. Gen. Stat. § 163-301 (“Not earlier than five days nor later than 10 

days after the results of any municipal election have been officially determined and published in 

accordance with G.S. 163-182.5, the chairman of the county board of elections shall issue 

certifications of election, under the hand and seal of the chairman, to all municipal and special 

district officers”); see also, Ex. 4, Pitt County Board of Elections Certificate of Election for 

Ricky Hines to the Office of Town Council; Ex. 5, Pitt County Board of Elections Official Letter 

of Election to Mr. Hines.  
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On the morning of December 6, 2017, nine days after the County Board issued the 

certificate of election to Petitioner, Respondent’s Executive Director, Ms. Strach, and its General 

Counsel, Josh Lawson, called David Davis, the director of the County Board of Elections.  They 

informed him that because the geocoding error could have affected the outcome of the election, 

the county board had improperly or illegally certified the election results.  They instructed the 

County Board to convene in an emergency meeting, which it did that evening.  On the basis of 

their understanding of what Respondents’ staff was requesting of them, the County Board 

decided to hand the matter over to the State Board of Elections for guidance.
1
  General Counsel 

for Respondent then followed up with the County Board the next day and indicated to them that 

the December 6 letter was insufficient, and that the county board needed to clarify that it was 

requesting a new election and revoking the certification of election issued to Petitioner.
2
   

On December 7, 2017, the Pitt County Board of Elections further clarified that they 

requested that the State Board consider a new election, and that the “certification of that contest 

to Ricky Hines is revoked” pending the decision of this Court.
3
 The Winterville Town Council 

met and should have installed Petitioner on December 11, 2017. See N.C. Gen. Stat. § 160A-

68(a) (noting that newly elected town council should be qualified and sworn no later than the 

first regularly scheduled meeting of the council in December).  Instead, the town council that day 

voted to allow Mr. Hill to retain the seat despite the election being certified with Petitioner as the 

winner.  See Ex. 8, Nikki Crosthwaite, Coding error causes confusion in Winterville election, 

                                                           
1
 See Ex. 6, December 6, 2017 Letter from Pitt County Board of Elections to Kim Strach, 

Executive Director of the State Board of Elections.  
2
 Petitioner intends to supplement this Petition with additional affidavits establishing the factual 

background. 
3
 See Ex. 7, December 7, 2017 Addendum to Letter from Pitt County Board of Elections to Kim 

Strach, Executive Director of the State Board of Elections. 
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WNCT, (Dec. 6, 2017), http://wnct.com/2017/12/06/coding-error-causes-confusion-in-

winterville-election/.   

ISSUES PRESENTED AND RELIEF SOUGHT 

 The issues presented by this Petition are: 

1. Have the conditions set out in N.C. Gen. Stat. § 163.182.15(a) 

for certification of the results of the Winterville Town Council 

been met? 

 

2. Does the County Board of Elections or State Board of 

Elections staff have the authority to revoke the certification of 

an election? 

 

3. Where the State Board of Elections does not current have any 

appointed members, does the State Board of Elections staff 

have the authority “to initiate and consider complaints on its 

own motion” under N.C. Gen. Stat. § 163.182.12 or any other 

statute conferring supervisory authority on the State Board of 

Elections specifically?  

 

 Petitioner seeks the following relief: 

 

A writ of mandamus issued to Respondent directing Respondent’s 

Executive Director, Kimberly Westbrook Strach, to notify the Pitt 

County Board of Elections that: 

 

a. The conditions for issuance of the certificate of election for the 

seat on the Winterville Town Council have been met. 

 

b. The Pitt County Board of Elections should either retract its 

December 7, 2017 revocation of its November 27, 2017 certificate 

of election upon Petitioner or reissue the certificate of election in 

accordance with N.C. Gen. Stat. § 163-182.15(a). 
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REASONS WHY THE WRIT SHOULD ISSUE 

 The facts in this case are undisputed.  While the procedural posture is unusual, the basic 

legal principle at issue is not.  This Court must act to enforce the fundamental rule that the 

finality of election results must be respected once a certificate of election has been issued.     

 Everyone agrees that there was an inadvertent technological error that afforded ten voters 

living on a street that had not yet been annexed into Winterville a ballot to vote in Winterville 

municipal elections.  There is no accusation of an improper or illegal voting—this was simply a 

mistake.   

Any one of Winterville’s nearly ten thousand residents was entitled to file a protest 

alleging that the election irregularity with the geocoding mistake was of a scope sufficient 

enough “to cast doubt on the apparent results of the election.”  N.C. Gen. Stat. § 163-

182.10(d)(2)(e).  The candidate deemed to have lost the election was afforded an extension in the 

deadline to file an election protest.  No one—not the candidate, not Councilman Moore, not any 

person who read the news coverage of the problem or read their Facebook postings, filed a 

protest. 

In different circumstances, the State Board of Elections, if it existed and had acted prior 

to certification of the election, could have initiated a protest inquiry on its own motion.  But 

because of ongoing litigation, there is no entity that is statutorily prescribed with the power to do 

so—State Board of Elections staff does not wield that power.  Had there been a properly filed 

protest, this case would have likely reached this Court as a Petition for Judicial Review of the 

County Board’s findings of fact and conclusions of law relating to that protest.  Or if there had 

been an acting State Board of Elections, it might have involved itself and resolved this issue 

without judicial intervention. 
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But the case arrives in this posture because North Carolina election code establishes 

procedures for the timely challenge of election results that may be in question, and establishes 

that only the State Board of Elections has the power to initiate an inquiry outside a timely filed 

protest.  Neither of those options being used or possible here, Petitioner and indeed the voters in 

Winterville have an interest in seeing election proceedings determined with finality and elected 

officials assuming office and completing their official duties.  See Hutchinson v. Miller, 797 F.2d 

1279, 1280 (4th Cir. 1986) (“The legitimacy of democratic politics would be compromised if the 

results of elections were regularly to be rehashed . . . .”); Dale v. Greater Anchorage Area 

Borough, 439 P.2d 790, 792 (Alaska 1968) (“public policy demands that election results have 

stability and finality), For the reasons and precedent discussed below, this Court should act to 

ensure that a certificate of election is restored to Petitioner and he is able to immediately assume 

the office to which he was elected. 

1. The County Board of Elections Acted Ultra Vires in Revoking the Certification of the 

November 7, 2017 Election Results. 

 

The County Board of Elections has no statutory authority to “revoke” an election 

certification.  While the county board of elections does have the statutory authority to correct or 

amend election returns, See N.C. Gen. Stat. §§ 163-182.2(5) (noting that preliminary report of 

tabulation is unofficial), 182.5(a) (noting that county boards during canvass may “pass upon the 

legality of disputed ballots), 182.7 (giving county board discretion to order recount), that 

statutory authority ends once the election has been certified.  See Britt v. Board of Canvassers of 

Buncombe County, 172 N.C. 797, 90 S.E. 1005 (N.C. 1916) (holding that no supplements to 

returns are appropriate after a certificate of election has been issued); cf, Bell v. Board of 

Elections, 188 N.C. 311, 124 S.E. 311 (N.C. 1924) (upholding a trial court’s decision ordering 

the county board of elections to amend returns where the request for amendment was made 
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“before the abstract had been signed.”).  The State Board apparently and erroneously explained 

to the County Board that it improperly or illegally certified the election because it knew about 

the geocoding error.  In completing its canvass, the County Board is instructed by statute to 

“authenticate the count in every ballot item in the county by determining that the votes have been 

counted and tabulated correctly.”  N.C. Gen. Stat. § 182.5(b).   

Although the county board was, after the canvass, aware of the geocoding error, that still 

did not change the fact that the count it made had been authenticated, and indeed, was confirmed 

upon recount.  Following that canvass, with no protest pending, the Pitt County Board of 

Elections in this matter was mandated by North Carolina law to certify the election and issue a 

certificate of election to the candidate with the highest vote count. While N.C. Gen. Stat. § 163-

182.15(a) allows for delay in the issuance of a certificate of election where a protest is pending 

or where a stay by court order has been issued, no such protest had been filed, and no such stay 

had been issued in this matter. In the absence of a stay or timely filed protest, N.C. Gen. Stat. § 

163-301 mandates that the Chairman of the County Board of Elections issue the certificate of 

election no later than ten days following canvass. Thus, the County Board complied with its 

statutory duties on both canvass and certification of the election. 

Moreover, the State Board of Elections, even if fully constituted, lacks the statutory 

authority to instruct or demand that the County Board revoke a certificate of election. See In re 

Election Protest of Fletcher, 175 N.C.App. 755, 759, 625 S.E.2d 564, 567 (2006) (“The Board of 

elections lacks the statutory authority to revoke [candidate’s] certificate of election”); see also 

Ledwell v. Proctor, 221 N.C. 161, 164, 19 S.E.2d 234, 236 (1942) (“certificate of election is not 

subject to attack except in a civil action in the nature of a quo warranto proceeding”). It then 

follows that the State Board staff, acting without any delegation of power via resolution from the 
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State Board of Elections (that does not exist) under N.C. Gen. Stat. § 163-22(q), did not have the 

ability to instruct the Pitt County Board of Elections to revoke the certification that it had already 

issued.  

 In the initial issuance of a certificate of election to Petitioner, the Pitt County Board of 

Elections Chair was fulfilling his statutory duty by issuing Mr. Hines his certificate of election, 

and once such certification was issued, Mr. Hines’ right to “be inducted into, and exercise the 

duties of the office” of Winterville Town Council was “conclusively settle[d] prima facie.” In re 

Election Protest of Fletcher, 175 N.C.App. at 759, 625 S.E.2d at 567.  The revocation of that 

certification, absent collateral attack in a quo warranto action, Ledwell, 221 N.C. at 164, 19 

S.E.2d at 236, is improper, and the certificate of election must reissue. 

2. The State Board of Elections Staff Lack Authority under N.C. Gen. Stat. § 163-182.12 to 

Initiate Protests or Consider Complaints on its Own Motion. 

 

Respondent’s staff is apparently relying upon N.C. Gen. Stat. § 163-182.12 to argue that it 

had the authority, absent the filing of a protest, to either (1) inform the county board that it had 

illegally certified the election results or (2) initiate a protest on its own.  Though § 163-182.2 

states that the State Board of Elections “may consider protests that were not filed in compliance 

with G.S. 163-182.9,” or “may initiate and consider complaints on its own motion,” the authority 

granted under that statute is granted to the appointed State Board of Elections, not its executive 

director or its general counsel. See N.C. Gen. Stat. §§ 163.20 (requiring a quorum of members of 

the State Board to meet in order to "transact business" and "discharge the duties and functions 

imposed upon" the State Board of Elections). The Executive Director of the State Board of 

Elections is empowered to perform only those duties “imposed upon him [or her] by statute and 

such duties as may be assigned to him [or her] by the State Board of Election.” N.C. Gen. Stat. § 

163-26. The State Board of Elections has no members due to the September 1, 2017 amendment 
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to the July 20, 2017 Order of the North Carolina Supreme Court in Cooper v. Berger, No. 

52PA17-12, attached as Ex. 9. Given that, in effect, there is no State Board of Elections at the 

present moment, there is no party or entity with the statutory authority to consider untimely 

protests or “initiate and consider complaints” on its own motion under N.C. Gen. Stat. § 163-

182.12. Nor is there a party or entity empowered to assign this duty to the Executive Director. 

N.C. Gen. Stat. § 163-26.  

As this Court has recently noted, the absence of a State Board makes certain actions taken by 

the county board of elections even more final. See Ex. 10, Order Issuing Writ of Mandamus, 

Furgiuele v. N.C. State Bd. of Elections, Dec. 14, 2017 (“In the absence of appointed and sworn 

members of the State Board, decisions of the county boards of elections on election protests 

under Article 15A of Chapter 163 of the General Statutes are final and lack any additional 

administrative process.  Appeals from any such decision lies with the Superior Court in Wake 

County within the deadline specified in N.C. Gen. Stat. § 163-182.14(b).”)  With no State Board 

empowered to hear or initiate untimely protests, the Pitt County Board of Elections’ canvass 

became final when no protest was filed on November 22, 2017. 08 NCAC 09 .0106(i). 

Regardless of the unusual circumstances that bring about the situation at hand, Respondent is not 

authorized under the statute to circumvent what the law plainly requires. 

3. A Mandamus Is Appropriate in This Matter 

Because North Carolina law mandates that Mr. Hines be issued a certificate of election 

under the circumstances, and because it is anticipated that Respondent contends to the contrary, 

Mandamus is appropriate. “Mandamus is the proper remedy to compel public officials to 

perform a purely ministerial duty imposed by law.” In re Alamance Cty. Court Facilities, 329 

N.C. 84, 104, 405 S.E.2d 125, 135 (1991). The State Board of Elections is under an affirmative 
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duty to supervise the primaries and elections of the state, see N.C. Gen. Stat. § 163-22, including 

municipal elections. See N.C. Gen. Stat. § 163-295.  Respondent here, or its staff, in its 

supervisory capacity, are “under legal obligation to perform the act” of issuing a certificate of 

election, as they are required to do so under N.C. Gen. Stat. § 163-182.15. With no protest 

pending and no court order in effect, Respondent had no discretion or authority to instruct the 

County Board to revoke the election certification.    

Should this Court grant the Petition and order the Writ as Petitioner requests, this is a 

narrow ruling that would likely affect no future elections.  Nor would it set any dangerous 

precedent preventing the review of potentially fraudulent election results. As discussed above, in 

the ordinary course, the State Board of Elections is fully entitled to initiate a protest when it 

believes that an irregularity has occurred. § 163-182.12. Once the new State Board has been 

seated, the issue that this Court is faced with here is not likely to recur. Further, as was true in the 

election at issue, a meritorious election protest may be filed within the statutorily allowed period 

to request a new election regardless of whether the State Board of Elections has members. §163-

182. The State Board of Elections in recent rulings has emphasized how timely compliance with 

the rules on challenges and protests serve the interests of voters and allow elections to be 

conducted and regulated with certainty in process, uniformity in application and finality of 

results.  See Ex. 11, Order, In the Matter of: Consideration of Certain Legal Questions Affecting 

the Authentication of the 2016 General Election, Nov. 28, 2016. The relief Petitioner requests 

here is simply in line with that sage guidance.   

II. MOTION FOR EXPEDITED HEARING 

Petitioner moves this Court for an expedited hearing on this matter.  Pursuant to N.C. 

Gen. Stat. § 1A-1, Rule 7(b), Petitioner offers the following grounds for the motion: 
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1. The Petition for a Writ of Mandamus seeks enforcement of Petitioner’s right to retain his 

duly issued certificate of election and assume his seat on the Winterville Town Council. 

2. Petitioner should have assumed the seat to which he is now legally entitled, following the 

County Board’s certification of his election, on December 11, 2017.  Thus, he is already 

being harmed by being prevented from holding the seat to which he was duly elected.  

See Ex. 12, Affidavit of Richard Earl Hines. 

3. As it has in the past at the first meeting in January of any given year, see Ex. 13 (2017 

Winterville Town Council Meeting Schedule), the Winterville Town Council will take up 

the task of considering the budget and setting priorities for the 2018-2019 budget year.  

See Ex. 14 (2018 Winterville Town Council Meeting Schedule). 

4. Absent an expedited hearing on this matter, Petitioner is likely to be excluded from, and 

thus unable to exercise his duties as a duly-elected Councilman, until the budgeting 

process is well underway.  This irreparable harm to the legal interest Petitioner has in 

assuming office and carrying out his duties is avoidable only by expedited action by this 

Court. See Ex. 12. 

5. Counsel for Petitioner is aware that Counsel for Respondent has conferred with the Trial 

Court Administrator and that the Court has some availability to hear this matter and 

another, unrelated matter, during the week of February 5.  Because of the urgency of 

having this matter resolved in time for Petitioner to assume office by the time important 

town matters are taken up in January, Counsel for Petitioner has attempted to consult 

with counsel for Respondent in order to seek a mutually agreeable schedule prior to 

February 5 and will continue to do so.  Petitioner anticipates that the parties will be able 
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VERIFICATION 

I, Richard Earl Hines, having been duly sworn, hereby state that I have read the foregoing 
Petition for Writ of Mandamus and Motion for Expedited Hearing, and that the same is true to 
the best of my knowledge. 

This the 20th day of December, 201 7. 

WtJ/chv= 
Richard Earl Hines 

Sworn to and subscribed before me by 
Richard Earl Hines, personally appearing, this 
The {}[) day ofDecember, 2017. 

My Commission Expires: 

15



Exhibits to Petition 

 

Ex. 1 - Councilman won’t contest Winterville race where some people improperly voted, WITN, 

(Nov. 20, 2017), http://www.witn.com/content/news/Some-people-voted-in-Winterville-Council-

race-that-shouldnt-have-458943873.html  

 

Ex. 2 - Facebook Postings of Councilman John Hill and Councilman Tony Moore 

 

Ex. 3 - Seth Thomas Gulledge, Winterville council seat remains in question, The Daily Reflector, 

(Nov. 21, 2017), http://www.reflector.com/News/2017/11/21/Winterville-Recount.html  

 

Ex. 4 - Pitt County Board of Elections Certificate of Election for Ricky Hines to the Office of 

Town Council 

 

Ex. 5 - Pitt County Board of Elections Official Letter of Election to Mr. Hines 

 

Ex. 6 - December 6, 2017 Letter from Pitt County Board of Elections to Kim Strach, Executive 

Director of the State Board of Elections 

 

Ex. 7 - December 7, 2017 Addendum to Letter from Pitt County Board of Elections to Kim 

Strach, Executive Director of the State Board of Elections 

 

Ex. 8 - Nikki Crosthwaite, Coding error causes confusion in Winterville election, WNCT, (Dec. 

6, 2017), http://wnct.com/2017/12/06/coding-error-causes-confusion-in-winterville-election/ 

   

Ex. 9 - Order of the North Carolina Supreme Court in Cooper v. Berger, No. 52PA17-12 

 

Ex. 10 - Order Issuing Writ of Mandamus, Furgiuele v. N.C. State Bd. of Elections, Dec. 14, 

2017 

 

Ex. 11 - Order, In the Matter of: Consideration of Certain Legal Questions Affecting the 

Authentication of the 2016 General Election, Nov. 28, 2016 

 

Ex. 12 - Affidavit of Richard Earl Hines 

 

Ex. 13 - 2017 Winterville Town Council Meeting Schedule 

 

Ex. 14 - 2018 Winterville Town Council Meeting Schedule 
 

http://www.witn.com/content/news/Some-people-voted-in-Winterville-Council-race-that-shouldnt-have-458943873.html
http://www.witn.com/content/news/Some-people-voted-in-Winterville-Council-race-that-shouldnt-have-458943873.html
http://www.reflector.com/News/2017/11/21/Winterville-Recount.html
http://wnct.com/2017/12/06/coding-error-causes-confusion-in-winterville-election/


 
 
 

Exhibit 1 



Councilman won't contest Winterville race where some people
improperly voted

 

Councilman won't contest
Winterville race where some
people improperly voted

Some people voted in
Winterville Council race that
shouldn't have

Posted: Mon 7:46 PM, Nov 20, 2017  | Updated: Tue 8:38 PM, Nov 21, 2017

WINTERVILLE, NC (WITN) A town councilman says he will not contest losing the race by one vote, even though ten people
improperly cast ballots.

The Pitt County Board of Elections began going thru 1316
ballots in the Winterville council race at 9:00 a.m. Tuesday for a
recount.

On election night incumbent John Hill was the unoQcial winner
by eight votes.

Following the canvassing of votes last week, including
provisional and absentee ballots, his challenger, Ricky Hines,
was declared the winner by one vote.

Now it has been discovered that some people who live outside
of the town voted.

Those votes came from people in one neighborhood, that according to the town, was developed in 2015 and has yet to be
annexed into the city limits, but were allowed to vote in the municipal elections.

Pitt County Board of Elections Director Dave Davis says 10 votes came out of that area and they cannot be separated and
uncounted.

Hill said Tuesday afternoon that he would not contest the results. "The votes are still not right, but I'm not going to out Mr Hines
and the 10 people through the process of protests and possible court hearings." said Hill is a statement to WITN. "I'm still upset
with the system and what happened, but I'm going to concede to Mr Hines."

Previous Story

A town council race in Winterville that is separated by just one vote and headed for a recount, had some people vote that
shouldn't have.

On election night incumbent John Hill was the unoQcial winner by eight votes.

Following the canvassing of votes last week, including provisional and absentee ballots, his challenger, Ricky Hines, was declared
the winner by just one vote.

Now it has been discovered that some people who live outside of the town limits voted and they shouldn't have.

Hill says, "I was ready to resign myself that Mr. Hines had won, and I was happy with that, when word started coming out that
people had voted who did not live within town. Flags started going on for me."

Those votes came from people in one neighborhood, that according to the town, was developed in 2015 and has yet to be
annexed into the city limits, but were allowed to vote in the municipal elections.

Pitt County Board of Elections Director Dave Davis says 10 votes came out of that area and they cannot be separated and
uncounted.

Davis says, "Election day ballots are a secret ballot, we don't know whose ballot is whose."

But Hill says he'll go through the process and will ask for a recount on Tuesday

Hill says, "After that I think we have a really good case for a protest. Of course not because of Mr. Hines and my desire for the
community, but more importantly because of the principle of the matter."

Hines, who now stands the winner, agrees with Hill, saying, "He deserves to know and to make sure and his constituents also, or
the people who voted for him."

Councilman won't contest Winterville race wh…



javascript:loadVideo('Councilman%20won%5C't%20contest%20Winterville%20race%20where%20some%20people%20improperly%20voted','https://d2pvyxdw30n8fd.cloudfront.net/WITN/v5a14d11c4ac1b/SD.mp4','https://d2pvyxdw30n8fd.cloudfront.net/WITN/v5a14d11c4ac1b/thumbnail.jpg','https://d2pvyxdw30n8fd.cloudfront.net/WITN/v5a14d11c4ac1b/captions.vtt')
javascript:loadVideo('Some%20people%20voted%20in%20Winterville%20Council%20race%20that%20shouldn%5C't%20have','https://d2pvyxdw30n8fd.cloudfront.net/WITN/v5a137d5340281/SD.mp4','https://d2pvyxdw30n8fd.cloudfront.net/WITN/v5a137d5340281/thumbnail.jpg','https://d2pvyxdw30n8fd.cloudfront.net/WITN/v5a137d5340281/captions.vtt')


The recount is slated for Tuesday morning at 9:00 a.m.

Elsewhere, Carteret County will recount votes next Monday for the Pine Knoll Shores council seat that ended in a tie, and for one
Morehead City town council seat.

Lenoir County will not recount Kinston's town council race between Kristal Suggs and Nathan Perry. Suggs will win the seat.
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Winterville council seat remains in question

1 of 5
Winterville candidates Ricky Hines and John Hill talk during a recount of votes at the Pitt County Board of Elections
Tuesday, Nov. 21, 2017.
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By Seth Thomas Gulledge 
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Tuesday, November 21, 2017
A Tuesday morning recount confirmed Winterville Town Council candidate Ricky Hines defeated John Hill by one
vote, but the results may still be challenged due to the inclusion of 10 ineligible ballots. 

Hines won the two-year remainder of the term held by the late Ron Cooper with 425 votes to Hill’s 424 votes. David
Hooks, who also was running for the seat received 375 votes.  

“I’m just elated to be a winner again,” Hines said. “The first time, there was a lot of suspense, but for the recount I was
figuring it would be the same. I was happy. You just have to let the process play out.” 

The count was a reversal of election-night results, when the tally showed Hill received 421 votes, Hines 413 and
Hooks 374. On Friday, however, 23 supplemental absentee ballots and 122 provisional ballots were added
countywide during the official election canvass.

Supplemental absentee ballots are ballots that were mailed and postmarked by 5 p.m. on Election Day — in this case
Nov. 7 — but were not received at the election office until the third business day after Election Day, Davis said.
Provisional ballots are votes that have to be certified because of question about the voter’s eligibility.

The additions altered the outcome of the Winterville race, but not other races in the county. Hill sent a recount request
to the Board of Elections on Friday afternoon.

Though the results of the race are now final, Hill has the chance to challenge the results based on the inclusion of 10
ballots submitted from ineligible voters. The voters in question came from the Mellow Downs subdivision in the south
Winterville.

Part of the neighborhood currently is in the process of being annexed, according Pitt County Elections Director Dave
Davis, but the process is not complete, meaning they should not have voted in the election.

Davis said of the 10, six people voted on Election Day, so their ballots are not retrievable and it is impossible for the
Elections Board to determine for whom they voted. The other four voted at a one-stop site before election day, so their
votes can be retrieved.

Davis said the Board of Elections would only make such a decision if an eligible individual protested the vote and a
subsequent hearing by the board determined that the protest had merit.

Anyone affected by the outcome had until 5 p.m. on Tuesday to protest but no one did, according to Davis. Because
of the recount, the three candidates have until noon today to protest if they wish. 

On Tuesday, Hill said he was not sure if he would protest.

“I’ve got to make a decision, and I need to meet with the folks here at the election’s office to decide what our next
steps are. Is this worth going through an appeals process and protesting this vote?” he said. “There’s several options
and I can’t guarantee that any of them would be a great option, we just have the weigh out our choices. Again, I’m
happy that Mr. Hines won, but I think principle is the concern at this point.”

Hill said he believed both candidates would be in a better place if a recount could be conducted without the 10
ineligible votes. He said it would lead to either his own victory or lend more credibility to Hines’ victory. 

“We know there’s an issue, we have indentified those, and verified that it is certainly the case, so we have a good
case for protest of the vote,” he said. “Again this has nothing to do with Mr. Hines, we just want to make sure we’re
doing our best to keep our election process legitimate and honest.”

Hines said he had no control over the perception of credibility, and would do his best at his new role for the town. He
said though it is unfortunate that mistake happened, he believes it will serve as a learning experience for everyone
involved, and hopefully prevent it from happening again. He said the best prevention of something like this happening
though, is getting more residents out to the polls.

“This contest was very close,” he said. “We had 1,316 people who voted in Winterville. But just think, we have more
citizens than that in Winterville. So if everybody would exercise their right to vote that lives in the municipality, we
wouldn’t be here, with me winning by one vote, or Mr. Hill losing by one vote.

“Nothing against the people that came out to vote, the 10 that are being questioned. These people were just trying to
do the right thing, I don’t think there was any malicious intent. They were thinking their subdivision was already
annexed in.”
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Coding error causes confusion in Winterville election
By Nikki Crosthwaite (http://wnct.com/author/nikki-crosthwaite/)
Published: December 6, 2017, 6:18 pm

WINTERVILLE, N.C. (WNCT) — Former Winterville Town Council member John Hill will keep his seat despite appearing

to lose by one vote to Ricky Hines in November’s election.

Hill initially prevailed over Hines by eight votes. However, at canvass, nine supplemental absentee ballots and seven

provisional ballots were added.

Those votes gave Hines a one-point lead.

But the Pitt County Board of Elections said a coding error allowed people outside the voting district to cast ballots.

Parts of Mockingbird Lane and Oakwood Drive were not annexed into town limits.

The part at the center of the issue is highlighted in gray.
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map.jpg)

The error allowed 10 people to vote in the November election who were not in town boundaries.

The board says any decision regarding a new election is up to the state.

For now, Hill will retain his seat.
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STATE OF NORTH CAROLINA  
WAKE COUNTY 

 
BEFORE THE STATE BOARD OF ELECTIONS 

 

IN THE MATTER OF: CONSIDERATION OF 
CERTAIN LEGAL QUESTIONS AFFECTING 
THE AUTHENTICATION OF THE 2016 
GENERAL ELECTION 
 
 

) 
) 
) 
) 
 
 

 
 

ORDER 
 

THIS  MATTER  CAME BEFORE  THE  STATE BOARD  OF ELECTIONS (“State Board”) during a 
public meeting held November 22, 2016, upon the State Board’s own motion to consider certain legal 
questions affecting procedures and practices in the authentication of the 2016 general election. The State 
Board received briefing and heard oral argument from the Republican Party of North Carolina and Pat 
McCrory Committee, represented by Roger Knight, John Branch, and Brian LiVecchi; the North Carolina 
Democratic Party and Cooper for North Carolina Committee, represented by Kevin Hamilton (appearing 
pro hac vice); and the Southern Coalition for Social Justice, represented by Allison Riggs.  After hearing 
from the parties, reviewing written briefs and public comment, and having reviewed relevant statutes and 
authorities, the State Board hereby orders the following pursuant to its authority under G.S. §§ 163-22(a) 
and 182.12: 
 
 

1. The uniform application of law is necessary to ensure fundamental fairness in the administration 
of elections and to preserve due process for each voter.   
 

2. Article 8 of Chapter 163 of the General Statutes (“Article 8”) provides the means by which one 
voter may challenge the eligibility of another voter.  No voter challenge may be entered after the 
deadline or made indiscriminately.  A timely challenge properly sustained against a voter who has 
cast an absentee ballot will result in the exclusion of that ballot from the canvassed results. 
 

3. Article 15A of Chapter 163 of the General Statutes (“Article 15A”) provides the means by which 
a voter may protest an election.  A successful protest must prove the occurrence of an 
outcome-determinative violation of election law, irregularity, or misconduct. If a county board of 
elections (“county board”) finds a violation occurred affecting votes sufficient in number to change 
the outcome of a single-county contest, the county board must retrieve the ballots improperly cast 
and note the deduction in the abstract.  If a county board finds a violation occurred that did not 
affect enough ballots to change the outcome of any single-county contest, the county board must 
forward its findings to the State Board.  The State Board shall determine whether all ballots 
improperly cast are sufficient to change the outcome of any multi-county contest. If so, the State 
Board will order county boards to retrieve and discount affected ballots and revise its canvass.   

 
4. A protest alleging the occurrence of an election law violation that affected votes sufficient in 

number to change the outcome of a single-county contest concerns the manner in which votes were 
counted or tabulated, and therefore such protest must be resolved prior to county canvass as 
required by G.S. § 163-182.10(a)(2).  A protest that does not allege an election law violation 
regarding a sufficient number of votes to change the outcome of a single-county contest shall not 
delay the county canvass procedures since the county may not retrieve and discount such ballots.  
In no case shall the county board delay the timely hearing and decision on a protest timely filed. 
 



 

 
 

5. A protest of election brought under Article 15A may not merely dispute the eligibility of a voter. 
Such a claim must be brought timely as a challenge under Article 8.  Rather, a protest of election 
may include claims regarding the eligibility of certain voters only as evidence that an 
outcome-determinative violation of election law, irregularity, or misconduct has occurred.  
 

6. The county board of elections shall dismiss a protest of election that merely disputes the eligibility 
of a voter.  The county board shall instead consider the claim as a voter challenge brought under 
Article 8 after the election.   

 
7. No county board may retrieve and discount a ballot cast by an unqualified voter unless a challenge 

was timely brought under Article 8, or the State Board or a county board has found that ineligible 
voters participated in numbers sufficient to change the outcome of the election.  The latter finding 
may be based on a protest timely brought under Article 15A or pursuant to complaint or directive 
of the State Board under G.S. §§ 163-22(a) and 182.12.  
 

8. County boards of election must preserve the due process rights of all voters, including adequate 
notice and a meaningful opportunity to be heard.  If a protest brought under Article 15A includes 
claims regarding the eligibility of certain voters, the county board must provide notice of the protest 
reasonably calculated to apprise such voters of the pendency of the protest and afford them an 
opportunity to present their objections.  Due process in the context of time-sensitive post-election 
protests may mean that county boards expedite notice mailings or reach out to affected voters by 
other means not ordinarily required under Article 8.  At a minimum, county boards must provide 
written notice to affected voters by expedited delivery service, such that notice is received at least 
three days ahead of any such hearing.   
 

9. If any county board of elections has retrieved and discounted any ballot in a manner inconsistent 
with this Order in its canvass of the 2016 general election, the county board shall amend its canvass 
to include the vote.  No such re-canvass shall reset any statutory deadline otherwise associated with 
the canvass of votes.   

 
10. Counties shall proceed to the canvassing of the 2016 general election consistent with this Order, 

which shall govern future elections unless otherwise directed by this Board.  
 

 
This the twenty-eighth day of November, 2016. 
 
 

             _______________________________ 
                                                                         A. Grant Whitney, Jr., Chair 

                                                                      State Board of Elections 



 
 
 

Exhibit 12 



North Carolina 
County of Pitt 

AFFIDAVIT OF RICHARD EARL HINES 

Richard Earl Hines, appearing before the undersigned notary and being duly sworn, says that: 

1. I currently reside at 2452 Surry Lane, Winterville NC in Pitt County. In the November 7, 
2017 municipal election, I ran for election to the Winterville Town Council. After the 
County Board of Election Canvass, it was determined I won the race by one vote. 

2. On November 27, 2017, I received a letter from the Pitt County Board of Elections 
certifying my election to the Town Council and a certificate of election to that seat.. 

3. I should have been sworn into office on December 11, 2017, but because the County 
Board of Elections revoked the certification of my election ( at the prompting of the State 
Board of Elections, as I understand it), I was not allowed to assume the office to which I 
had been certified as elected. 

4. I attended the December 11, 2017, meeting of the Town Council. At that meeting, they 
voted to elect the Mayor Pro Tern. I should have been allowed to participate in that vote, 
but I was not. 

5. Likewise, at that meeting, the Town Council made clear that they will take up deciding 
on budget priorities for the 2018-2019 fiscal year budget when they go on a retreat in 
January of 2018. Having been certified as elected to Town Council, it is critical to me 
and my constituents that I get to be involved in the important governance decisions that 
will be made in January of 2018. 

Sworn to ( or affirmed) and subscribed before me this _......._.,~.-

(Official Seal) 

---- ------ ~- --------------------
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 Contact Us

Government
Home > Government > Meetings

Meetings

Search our site

Agendas

Budget

Events

Facility Rentals

Committees and
Boards

Meetings

Minutes

Town Council

Town Clerk

Videos

Online PEG
Channel

Youth Council

The Town Council formal meetings are held the second Monday of every

month at 7:00 p.m. in the Town Hall Assembly Room located on the Úrst

Ûoor of the Town Hall Building, 2571 Railroad Street, Winterville NC 28590.

Listed below are the dates for the Winterville Town Council Regular

Meetings and Budget Meetings. 

Winterville Town Council Regular
Meetings Calendar
January 9, 2017

February 13, 2017

March 13, 2017

April 10, 2017

May 8, 2017

June 12, 2017

July 10, 2017

NO AUGUST MEETING

September 11, 2017

Discover
Winterville

Government Departments Residents Businesses

http://www.wintervillenc.com/
http://www.wintervillenc.com/contact-us
http://www.wintervillenc.com/government
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http://www.wintervillenc.com/government
http://www.wintervillenc.com/meetings
http://www.wintervillenc.com/agendas
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http://www.wintervillenc.com/events
http://www.wintervillenc.com/facility-rentals
http://www.wintervillenc.com/committees-and-boards
http://www.wintervillenc.com/meetings
http://www.wintervillenc.com/minutes
http://www.wintervillenc.com/town-council
http://www.wintervillenc.com/town-clerk
http://www.wintervillenc.com/videos
http://www.wintervillenc.com/online-peg-channel
http://www.wintervillenc.com/youthcouncil
http://www.wintervillenc.com/discover-winterville
http://www.wintervillenc.com/government
http://www.wintervillenc.com/departments
http://www.wintervillenc.com/residents
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October  9, 2017   

November 13, 2017

December 11, 2017

Notes:

Winterville Town Council FY 2017-
2018 Budget Meetings Calendar

 

THAR: Town Hall Assembly Room 2571 Railroad St.  Winterville, NC 28590

THECR: Executive Conference Room 2571 Railroad St. Winterville, NC

28590

DATE DESCRIPTION TIME LOCATION

January 23,

2017

Town Council Retreat/ Budget Update

Establishment of 2017-2018 Priorities

5:30pm WCR

May 1, 2017 Town Council & Manager Progress

Meeting

5:30 pm THECR

May 30, 2017 Town Council Budget Work Session 6:00 pmWCR

May 31, 2017 Town Council Budget Work Session 6:00

p.m.

WCR

June 5, 2017 Budget Public Hearing 7:00

p.m.

THAR

June 12, 2017 Adoption of the 2017-2018 Budget

Ordinance

7:00

p.m

THAR

July 1, 2017 Fiscal Year Begins N/A N/A
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WCR: Winterville Community Room 2593 Railroad St. Winterville, NC

28590

Employment Contact Us Site MapTown of Winterville, North Carolina 
2571 Railroad Street 
Winterville, NC 28590 
Phone: 252-756-2221 Fax: 252-321-8455

© 2015 - 2017 Town of Winterville, NC. All rights reserved.

http://www.wintervillenc.com/human-resources
http://www.wintervillenc.com/contact-us
http://www.wintervillenc.com/sitemap.aspx
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 Contact Us

Home > Government > Events

List View Month View 

Town Council Regular
Meeting

Search our site

Agendas

Budget

Events

Facility Rentals

Committees and
Boards

Meetings

Minutes

Town Council

Town Clerk

Videos

Online PEG
Channel

Youth Council

Date:  Monday, January 8, 2018

Start Time:  7:00 PM (GMT-05:00) Eastern Time (US & Canada)

End Time:  8:30 PM

Repeats:  Monthly until 7/14/2021

Location:

Winterville Town Hall Assembly Room

Map data ©2017 GoogleReport a map error

Discover
Winterville

Government Departments Residents Businesses

http://www.wintervillenc.com/
http://www.wintervillenc.com/contact-us
http://www.wintervillenc.com/
http://www.wintervillenc.com/government
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http://www.wintervillenc.com/Events/ListView.aspx?pageid=20&mid=177
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http://www.wintervillenc.com/events177rss.aspx
http://www.wintervillenc.com/agendas
http://www.wintervillenc.com/budget
http://www.wintervillenc.com/events
http://www.wintervillenc.com/facility-rentals
http://www.wintervillenc.com/committees-and-boards
http://www.wintervillenc.com/meetings
http://www.wintervillenc.com/minutes
http://www.wintervillenc.com/town-council
http://www.wintervillenc.com/town-clerk
http://www.wintervillenc.com/videos
http://www.wintervillenc.com/online-peg-channel
http://www.wintervillenc.com/youthcouncil
https://www.google.com/maps/@35.5318309,-77.3535076,12z/data=!10m1!1e1!12b1?source=apiv3&rapsrc=apiv3
https://maps.google.com/maps?ll=35.531831,-77.353508&z=12&t=m&hl=en-US&gl=US&mapclient=apiv3
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Get directions from  

Employment Contact Us Site MapTown of Winterville, North Carolina 
2571 Railroad Street 
Winterville, NC 28590 
Phone: 252-756-2221 Fax: 252-321-8455

© 2015 - 2017 Town of Winterville, NC. All rights reserved.

http://www.wintervillenc.com/human-resources
http://www.wintervillenc.com/contact-us
http://www.wintervillenc.com/sitemap.aspx
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